UNI TED STATES DI STRI CT COURT
SQUTHERN DI STRI CT OF VWEST VI RG NI A

BECKLEY DI VI SI ON

M ACHEL HI CKS and
BRENDA HI CKS,

Plaintiffs,
V. CIVIL ACTION NO  5:00-0448
CHARLES NUGENT HERBERT, JR.,

Def endant .

VEMORANDUM OPI NI ON AND ORDER

Pending are Plaintiffs’ motions to remand and to stay this
action until the Court rules on the remand notion. The Court
DENIES the notion to remand. The notion to stay i s DENI ED as noot .

.  FACTUAL AND PROCEDURAL BACKGROUND

This civil action, originally filed in the Crcuit Court of
Ral ei gh County, West Virginia concerns an autonobile accident in
that county on May 5, 1998 in which Plaintiff M achel H cks was
injured. His wife clainms | oss of consortium The Hi ckses are West
Virginiaresidents; Herbert is a Virginiaresident. The ad dammum
cl ause of the conpl ai nt demands "conpensat ory and punitive damages
in the sumof $70, 000" as well as "[s]uch other and further relief
as may be just and proper."” Defendants renpoved based on diversity
jurisdiction. Plaintiffs noved for remand, arguing the anount in
controversy does not exceed the statutory requirenment of $75, 000.
Plaintiffs also offer to certify to the Court, pursuant to Adkins

v. G bson, 906 F. Supp. 345 (S.D.W Va. 1995) (Haden, C. J.), that



the amount in controversy does not exceed the jurisdictional
t hreshol d.
1. DI SCUSSI ON

District courts have original jurisdiction of all "civil
actions where the matter in controversy exceeds t he sumof $75, 000,
exclusive of interest and costs, and is between citizens of
different States.” 28 U S.C. § 1332(a)(1). Defendants may renove
any case of which the district courts have original jurisdiction.
28 U.S.C. § 1441(a). Renopval statutes nust be construed strictly

agai nst renoval . See Mul cahey v. Col unbia Organic Chem Co., Inc.,

29 F.3d 148, 151 (4'" Cir. 1994). The party seeking to renove a
case to federal court has the burden of establishing federa
jurisdiction. See id. If federal jurisdiction is doubtful, a
remand i s necessary. See id.

Arespected commentary states, "the [preferred] practiceisto
treat the anount requested by the plaintiff in the state court as

the amount in controversy." 14C Wight, MIler & Cooper, Federal
Practice and Procedure: Jurisdiction 3d 8 3725 at 98 (1998)

However, the treatise notes thisresult is fully satisfactory only
In states where recovery is not limted to the anount demanded.
Id. In West Virginia, a plaintiff is not bound by the ad damum
cl ause and may seek to anend it after final judgnment to conformto

the evidence. See Adkins, 906 F. Supp. at 348.

This Court has previously found that a request for punitive
damages, where properly recoverable, inevitably inflates a

plaintiff’s potential recovery. See Chiartas v. Bavarian Mdtor




Wrks, AG __ F. Supp.2d __, 2000 W. 1091467 (S.D.W Va. 2000)

(citing _Weddington v. Ford Mdtor Credit Co., 59 F. Supp. 2d 578,

584 (S.D.W Va. 1999)); see also dine v. Mitney, 20 F. Supp. 2d

977 (S.D.W Va. 1998). Agood faith claimfor punitive damages my
augnent conpensatory damages in determning the anpunt in
controversy unless it can be said to a legal certainty that
pl ainti ff cannot recover punitive danages in the action. See Wite

v. J.C. Penney Life Ins. Co., 861 F. Supp. 25, 27 (S.D.W Va.

1994) (citing Bell v. Preferred Life Assurance Soc'y, 320 U. S. 238
(1943)).

Under West Virginia |law, punitive damages are recoverable in
tort actions, "where gross fraud, malice, oppression, or wanton,
willful, or reckless conduct or crimmnal indifference to civil
obligations affecting the rights of others appear[.]" Smth v.
Perry, syl. pt. 1, 178 W Va. 395, 397, 359 S. E. 2d 624, 625 (1987).
West  Virginia courts have upheld punitive damage awards
substantially i n excess of conpensatory damages recovered. See TXO

Prod. Corp. v. Alliance Resources G oup, 187 W Va. 457, 419 S.E. 2d

870 (1992), aff’'d, 509 U S. 443 (1993). Plaintiffs conplaint
al | eges Defendant acted in reckless disregard for the safety and
lives of others. (See Conpl. 1Y 8, 10.) Thus, punitive danmages,
presumably asserted in good faith, are potentially recoverable in
this action.

Plaintiffs’ attenpted certification of the anmount in
controversy based on Adkins is also unavailing. In Adkins, the

Court ultimately relied upon plaintiff’s binding representationto

3



the Court that the anpbunt in controversy was |less than the
jurisdictional limt. 906 F. Supp. at 348. However, in Adkins the
plaintiff did not seek punitive damages. As the Court has since
adj udged, a claimfor punitive danmages distingui shes a case from
Adkins, and alters the anpunt in controversy calculation. See
dine, 20 F. Supp. 2d at 979.

Additional ly, because under Wst Virginia law Plaintiffs’
recovery is theoretically unlimted, only a binding stipulation
that they woul d not seek nor accept nore than $75,000 could limt
the potential recovery. Sone authority additionally suggests such
a waiver nust be truly binding on the plaintiff in state court
before it will prevent renoval. See Wight &M I ler, supra, 83725
at 87. At any rate, no such binding waiver is offered here.

I11. CONCLUSI ON

Accordingly, the Court DENIES Plaintiffs’ notion for renmand.
The notion to stay is DEN ED as noot.

The Clerk is directed to send a copy of this Menorandum
Qpi nion and Order to counsel of record and to publish it on the
Court’s website, http://ww. wsd. uscourts. gov

ENTER August 17, 2000

Charles H Haden |1, Chief Judge
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